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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 13

XPO Logistics Freight, Inc. )
)
Employer, )

) -

and ) Case No. 13-RC-177753

)
District 9, International Association of )
Machinists & Aerospace Workers )
AFL-CIO )
)
Petitioner. )

EMPLOYER XPO LOGISTICS FREIGHT, INC.’S OBJECTIONS TO CONDUCT
AFFECTING THE RESULTS OF THE ELECTION

Pursuant to the Rules and Regulations of the National Labor Relations Board, including
Section 102.69, XPO Logistics Freight Inc. (“Employer™) hereby files the - following Objections
to Conduct Affecting the Results of the Election in connection with the election conducted by
Region 13 of the National Labor Relations Board (“NLRB”) on June 29, 2016-in Case number
13-RC-177753 filed by District 9, International Association of Machinists & Aerospace Workers

AFL-CIO (“Union”). The objectionable conduct includes the following:

OBJECTION 1: During the critical period, the Union, and/or its agents or supporters,

threatened and/or coerced an employee with the intention of getting the employee to vote in

favor of Union representation.
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OBJECTION 2: During the critical period, a vocal pro-Company employee had his work

equipment and company property sabotaged by Union agents and/or supporters in retaliation

for not supporting the Union.

OBJECTION 3: Through the above-refetenced conduct, the Union and/or its agents created
a general atmosphere of fear and coercion during the critical period and interfered with
employees’ ability to exercise a free, fair, and uncoerced choice in this election. The conduct
set forth in Objections 1 and 2 above, either singularly or cumulatively, destroyed the

minimum laboratory conditions necessary for a free and fair election.

OBJECTION 4: During the critical period, the Union and its representatives, agents and
supporters engaged in additional improper or objectionable conduct that interfered with this

election and rendered a free and fair election impossible.

Based on the foregoing Objections, or combination thereof, the Employer submits that

the election must be set-aside and a new election held.
Dated: July 6, 2016.

Respectfully Submitted,

/s/ Evik Hult

Erik Hult, Esq.

Tanja Thompson, Esq.

LITTLER MENDELSON PC

3725 Champion Hills Drive, Suite 3000
Memphis, TN 38125 ’
TThompson@littler.com
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901.322.1223.
901.531.8179 Fax

CERTIFICATE OF SERVICE

I hereby certify that the foregoing was e-filed in accordance with NLRB requirements

and served via electronic mail, this 6th day of July, 2016, upon:

Peter Sung Ohr

Regional Director, Region 13
Dirksen Federal Building

219 South Dearborn Street, Suite 808
Chicago, IL 60604-1443
Peter’ohr@nlrb.gov-

Rick A. Mickschl, Grand Lodge
Representative

District 8, International Association
of Machinists & Aerospace Workers
AFL-CIO '

113 Republic Avenue, Suite 100
Joliet, IL 60435-3279
rmickschl@iamaw.org

/s/ Evik Hult

Erik Hult

Firmwide:141349875.1 088391.1004
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UNITED STATES OF AMERICA
'BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 13

XPO Logistics Freight Inc. )
)

Employer, )

)

and ) Case No. 13-RC-177753

)

District 9, International Association of )
Machinists & Aerospace Workers )
AFL-CIO )
)

Petitioner. )

OFFER OF PROOF OF THE EMP'LOYER. XPO LOGISTICS FREIGHT INC.
IN SUPPORT OF THE OBJECTIONS TO THE ELECTION

Pursuant to the Rules and Regulations of the National Labor Relations Board (“NLRB”),
including Sections 102.69, 102.66(c), and Form NLRB-5547, XPO Logistics Freight, Inc.,
(“Employer”) hereby files this Offer of Proof in Support of 'the-Objections to Conduct Affecting
the Results of the Election.

-In accordance with the requirements of the above-referenced Rules and Regulations, the
Employer presents the following\g offers of proof with respect to each Objection identified in the
Employer’s Objections filed i this matter and will identify each witness the Employer would
call to tesﬁfy concerning the issues raised by each Objection and also provide a 'summarif of the

testimony of each respective witness.

OBJECTION 1:

During the critical period, the Union, and/or its agents or supporters, threatened and/or coerced

an employee with the intention of getting the employee to vote in favor of Union representation.
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EMPLOYE’R WITNESSES FOR OBJECTION 1.

Joe Last and Don-Traiel Carr.

SUMMARY OF THE WITNESS® TESTIMONY:

Employee Don-Traiel Carr will testify that during the critical period, vocal Union supporter
Shamari Henderson approached Don-Traiel Carr and asked Mr. Carr whether rumors that
employee Joe Last would be leaving the facility were true. Mr. Carr responded by saying he did
not know whether those rumors were true and Mr. Henderson responded by saying that if Mr.
Last left the facility, Mzr. Carr would be “alone doing most of the work™ because Mr. Carr did not
support the Union and Mr. Last was his only ally. Mr. Carr will testify that he shared the

contents of this conversation with Joe Last prior to the vote.

Joe Last will testify that Mr. Carr informed him that Shamari Henderson had told Mr. Carr that if
Mr. Last left the facility, Mr. Carr would be the only one that worked in the shop that was not a
Union supporter and would be responsible for completing the work of all the employees. Mr.

Last will testify that Mr. Henderson’s comments were “meant as a threat” to get Mr. Carr to vote

for the Union and that Mr. Last perceived the statement as a threat.

OBJECTION 2:

During the critical period, a vocal pro-Company employee had hlS work equipment and company

property sabotaged by Union agents and/or supporters in retaliation for not supporting the Union.

EMPLOYER WITNESS FOR OBJECTION 2:
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Joe Last

SUMMARY OF THE WITNESS’S TESTIMONY:

Mr. Last will testify that on the day of the elaection, before he voted, he noticed that the grill on
his forklift looked like it was going to fall off as he was backing it out of the facility. Upon
inspection, he noticed that two bolts from the forklift were missing and the rest had been
intentionally loosened. Mr. Last had checked these same bolts the evening before and they were
securely fastened to the ‘grill of his forklift. The bolts had to have been loosened and/or removed
by a person in the facility, and Mr. Last had been targeted in the past and during the previous

election at the facility for being a pro-Company employee.

Mr. Last will testify that he believes a pro-Union employee intentionally sabotaged his forklift
by removing and/or loosening screws to make it appear that Mr. Last was not completing his job
duties or so the grill would fall off and Mr. Last would be disciplined for the same, all in

retaliation for not supporting the Union.

OBJECTION 3:

Through the above-referenced conduct, the Union and/or its agents created a general atmosphere
of fear and coercion during the critical period and interfered with employees’ ability to exercise a
free, fair, and uncoerced choice in this election. The conduct set forth in Objections 1 and 2

above, either singularly or cumulatively, destroyed the minimum laboratory conditions necessary

for a free and fair election.
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WITNESSES:

Don-Traiel Carr and Joe Last.

SUMMARY OF THE WITNESSES’ TESTIMONY:

The summaries described above in relation to Objections 1-and 2.

OBJECTION 4:
’ !
During the critical period, the Union and its representatives, agents and supporters engaged in

additional improper or objectionable conduct that interfered with this election and rendered a

free and fair election impossible.

WITNESSES:

Don-Traiel Carr and Joe Last

SUMMARY OF THE WITNESSES’ TESTIMONY:
The summaries described above in relation to.Objections 1 and 2.
| !

For the foregoing reasons, the Employer submits that the Region either set aside the
election in this mattér and immediately'séhedule a new election; or, alternatively, and in the
least, schedule a hearing to allow the witnesses identified above the opportunity to testify about
the misconduct summarized above, and then to set aside the election.

Dated: July 6, 2016

Respectfully Submitted,
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/s/ Erik Hult

Erik Hult, Esq.

Tanja Thompson, Esq.

LITTLER MENDELSON PC- |

3725 Champion Hills Drive, Suite 3000
Memphis, TN.38125
TThompsori@littler.com
1901.322.1223

901.531.8179 Fax

CERTIFICATE OF SERVICE

I hereby. certify that the foregoing was e-filed in accordance with NLRB
requirements and served via electronic mail, this.6th day of July, 2016, upon:

Peter Sung Ohr ‘
Regional Director, Region 13
Dirksen Federal Building

219 South Dearborn Street, Suite 808
Chicago, IL 60604-1443
Peter.ohr@nlrb.gov

/s/ Erik Hult
Erik Hult

Firmwide:141350220.1 088391.1004
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TO: ALL XPO LOGISTICS FREIGHT, INC. EMPLOYEES

| am Erik Hult, the Company attorney.

The only purpose | have in interviewing you is to investigate potential objections
the Company may have arising from the recent election conducted by the National
Labor Relations Board in case 13-RC-17753.

Your participation in this investigation is strictly voluntary.

Your participation or lack of participation in this investigation will not in any way
affect your job or your rights as an employee.

We are not interested in determining whether you are for or against the Union or
if, or how you voted in the election.

We positively assure you that you have the right to join or not to join any labor
organization without fear of reprisals.

We are interested only in the truth!

If you agree to participate in this investigation, would you please sign your name

below to show that you have read this page.

Name: é: ﬁ:{

Date:  7-5-/4

JA-9
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STATEMENT

I, _Joe LAST , hereby state and declare that | reside at

LN __HIGHLAVD

| have been employed by XPO Logistics Freight, Inc. approximately __ /7 (years)

(months). My job classification is that of MECHANZC . My

immediate supervisoris _Joy~v  Hzweg

T SPowe  To  DoN~TRAIEL  TdE bAy OF THE &LecTZon 70

TRY _To  MAKE  Supe NE  wWAS QK. AvD HTt TN mc  Abou7

A COVVERSATION O0R  CONVERSATIONS THAT Hnd RECBNTYY TAkew

Prace, ¥ Jo SaviMN  ASked HZm TIF THE RupmorS ABouT

ME_ LEAVING THZ SHIP  weRE  TRAE, Aod-TRAZEL $42D MG Dzbi'7

KnNow. SHAMART TITHER _In__ THAT ConVERSATIONW 0K TN AWTHEK

CoNVELSATION _ Toed HIm HE WOULdY Re  THE galY  paé

LEFT  ANN THE OALY ONT  THAT WORKED TN THE SHOP THAT

WHS No7 A UNZod  WgkER. L BELITVC THAT \JAS MEWNT

AS A THREAT To 66T NzZm  To 40  ARlodl  WITHE THE

Growp THAT WANTED THE UNTA AaD  vi7e¢ Fe£ Z7. T
Do -TRAREL

AtSo BelLzeve KRB  FELT THAT IT  WAS A THATCAT.

Page No. 1
Initial

JA-10
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ON___Junve QT THE baY OF THE TrecTZon T WAS

BACKING A FoRKLIFT ouT OF my BAY THAT T DZP A Pm

ON___MoWdAY TMe 778 wHEN T BacKeN w7 0uT  THE GRTuCE

Looked LZKE TT WAS GQoING To FALL OFF, WNEN T Lok &)

AT TT 2 BaTS WeRE mMI8SING  Aoh  THE RGST WEAT

RACKTD  ouT  AbouT /8  INCH, THeLe TS no  wAY T _mzssed

THAT _onN A PmM._ And T BaTEVE THAT THIZS WAS Doyt

To SAMATEE MY WoRK To mAake TT Lok LIKE T bonlr

Do MY Jbs  AS RETALIATIN QR NIT  SuPPoRTING THE

ANZ o,

_F FURTHEA Re zeye THAT MY  Took Box waS DemAcTh
RuTH LAST CAmPATIGN  And  RIGHT AFTEL  TWIS E&CTLrw

AS RETALTATIW ol NoT  SupPoRTING THE unNioa), T

Am AFRATYN THRT THIS wzly CodTIMKE AS WwEt AS

DamacE To mi PerSonNAL YEHICLE UNTIL T CLTACR Qui7

OR  TRANSEFERL oLT OF TNZIS SHop T HoweS7iX¥ Aon'7
THINKE T an  AFFoRY  To  Keeb  wolkkzab AT XVS

Page No. Vi
Initial __/. ,

JA-11
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| have read the above statement consisting of this and _a__pl other pages and it
is true and correct. Before talking to me, Mr. Hult reviewed with me a list of
assurances. | then read the list of assurances and signed it. | talked to Mr. Huit on my
own free will and with no pressure. He followed the list of assurances to the letter. |
have been given the opportunity to review my statement to check for any mistakes or
errors, and | have done so. This statement correctly sets forth what | told Mr. Hult

| state under penalty of perjury under the laws of the United States of America

that the foregoing statement is true and correct.

Dated: ___/-S-/¢

Signed: r/@g %}

JA-12
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TO: ALL XPO LOGISTICS FREIGHT, INC. EMPLOYEES

| am Erik Hulf, the Company attorney.

The only purpose | have in interviewing you is to investigate potential objections
the Company may have arising from the recent election conducted by the National
Labor Relations Board in case 13-RC-17753.

Your participation in this investigation is strictly voluntary.

Your participation or lack of participation in this investigation will not in any way
affect your job or your rights as an employee.

We are not interested in determining whether you are for or against the Union or
if, or how you voted in the election.

We positively assure you that you have the right to join or not to join any labor
organization without fear of reprisals.

We are interested only in the truth!

If you agree to participate in this investigation, would you please sign your name

below to show that you have read this page.

Date: 7{/ S /16

JA-13
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STATEMENT

l, DonTfcaie) Lo , hereby state and declare that | reside at

in_lake Stcwc O\

I have been employed by XPO Logistics Freight, Inc. approximately & (years)

@). My job classification is that of ¢ (S Xadiem Son . My

immediate supervisoris _ DG\ ay \A\dae S

T Do Todel ved o 1iM D% o€ &h88we
Ly o Camesed YA odas A\ Ao g bs. Shome,
The  dacnmed Bok roa ts\d Me_
M\ ‘Sde.q leasse s cmah Pe. Shae %mma_
T o\ e mgm daiag paask  ack¥hne el He
a\da  Dergan ta e\ e Aot e 9 eaiecl one
8 g4 wnda asaic), Tue the Pendaa, god
Todu(onte

Page No. 1

Initial =

JA-14
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| have read the above statement consisting of this and _{ ___ other pages and it
is true and correct. Before talking to me, Mr. Hult reviewed with me a list of
assurances. | then read the list of assurances and signed it. | talked to Mr. Hult on my
own free will and with no pressure. He followed the list of assurances to the letter. |
have been given the opportunity to review my statement to check for any mistakes or
errors, and | have done so. This statement correctly sets forth what | told Mr. Hult

| state under penalty of perjury under the laws of the United States of America

that the foregoing statement is true and correct.

Dated: :z/ S‘/ A

Signe@f

JA-15
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UNITED STATES OF AMERICA :
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 13 '

XPO LOGISTICS FREIGHT, INC.
_ Employer
and Case 13-RC-177753

LOCAL LODGE 701, INTERNATIONAL
ASSOCIATION OF MACHINISTS &
AEROSPACE WORKERS AFL-CIO

Petitioner

DECISION AND
CERTIFICATION OF REPRESENTATIVE

Pursuant to a Stipulated Election Agreement, an election was conducted on
Wednesday, June 29, 2016 in a unit of the Employer’s mechanics and custodians employed at
Employer’s facility currently located at 201 Blaine Street in Gary, Indiana. The tally of ballots
showed that of the approximately 11 eligible voters, 8 cast ballots for Petitioner, and-3 cast
ballots against union representation. There were no challenged ballots Therefore Petitioner
received a majority of the valid votes counted. ‘

The Employer timely filed four objections. I have considered the Employer’s objections
and offer of proof. As discussed below, the Employer’s offer of proof is insufficient to sustain
the objections. Accordingly, I am overruling the objections and issuing a Certification of
Representative.

L THE OBJECTIONS

The Employer has raised four objections to alleged conduct that purportedly affected the
results of the election. The objections are as follows:

1. “During the critical period, the Union, and/or its agents or supporters, threatened
and/or coerced an employee with the intention of getting the employee to vote in
favor of Union representation.”

2. “During the critical period a vocal pro-Company employee had his work equipment
and company property sabotaged by Union agents and/or supporters in retaliation for
not supportmg the Union.” :

3. “Through the above-referenced conduct, the Union and/or its agents created a general
atmosphere of fear and coercion during the critical period and interfered with
employees’ ability to exercise a free, fair, and uncoerced choice in this election. The
conduct set forth in Objections 1 and 2 above, either singularly or cumulatively,
destroyed the minimum laboratory conditions necessary for a free and fair election.”

JA-16
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XPO Logistics Freight, Inc.
Case 13-RC-177753

4. “During the critical period, the Union and its representatives, agents and supporters
engaged in additional improper or objectionable conduct that interfered with this
election and rendered a free and fair election impossible.”

The Employer’s offer of proof evidences no facts that fit the description of “additional
improper or objectionable conduct” referenced in Object 4. Rather, all four objections rest on
the two acts (an alleged threat and an alleged act of sabotage) referenced in the first two
objections.

As Employer’s offer of proof makes clear, the alleged threat in Objection 1 was a
question from a pro-Union employee to an anti-Union employee, asking if a third employee
would be leaving the job—and a statement that, if the third employee did leave, the anti-Union
employee would be “alone™ and would have to do “all” the work. The anti-Union employee took
this as a threat that the pro-Union employees would make him do extra work if he continued in
his anti-Union stance.

As for the alleged act of sabotage in Objection 2, the Employer’s offer of proof clarifies
that this objection arises from another anti-Union employee’s belief that loose and missing
screws he discovered on the grille of his forklift one morning were the result of intentional
sabotage by some unknown person. Employer indicates that if called to testify, the anti-Union
employee would state that the screws must have been loosened by a Union adherent.

Conspicuous by its absence is any offer of proof tending to show that either the alleged
threat or purported act of sabotage were carried out by agents of the Union (rather than by pro-
Union employees or by unknown persons). Because Employer has offered no evidence that
either the threat or the sabotage can be attributed to the Union, the rule in Tampa Crown
Distributors Inc., 118 NLRB 1420 (1957), applies. In that case the Board stated as follows:

In the absence of evidence that threatening or coercive conduct is
attributable to one of the participating parties, the Board will not set aside
an election, unless the character of the conduct is so aggravated as to
create a general atmosphere of fear and reprisal rendering a free
expression of choice of representatives impossible.

Id at 1421.

Hence Employer’s objections will be sustained only if either the alleged threat or act of
sabotage, or the two in combination, could have created a “general atmosphere of fear and
reprisal.” But in the instant case, the aforementioned alleged threat and act of sabotage clearly
could not have created that “general atmosphere of fear and reprisal” required to set aside
election results under Tampa Crown Distributors. :

First, a vague statement from a pro-Union employee to an anti-Union employee that the
latter would have to do more work if some rumored event (the departure of another anti-Union -
- employee) comes to pass hardly even qualifies as a threat. Even if reasonably understood as a

JA-A7
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- XPO Logistics Freight, Inc.
Case 13-RC-177753

threat, however, it is not “aggravated” and not the stuff that would render free choice
“impossible.”

Much the same can be said about the alleged loosening of screws on another anti-Union
employee’s forklift. Even if the employee’s speculation about the cause of the loose screws was
admissible evidence (for according to the Employer-submitted declaration, the anti-Union
employee 1s totally without personal knowledge as to who loosened the screws), a few loose
screws on a grille are insufficient to render free choice impossible.

The conclusion is no different when considering the two alleged incidents cumulatively.
The combination of an ambiguous, conditional threat and a purely speculative act of sabotage
could not, when taken together, have created a general atmosphere of fear and reprisal.

Finally, it is worth noting that Employer’s objection could only be sustained if Employer
could show the two allegedly coercive acts created a general atmosphere of fear and reprisal—
but Employer’s offer of proof is devoid of any evidence that other members of the proposed
bargammg unit had any knowledge whatever of the “threat” and “sabotage.” So even if those
acts were in some sense coercive, because Employer has offered no evidence that other members
of the proposed unit knew about the acts, Employer would be unable to show that the acts
created a “general atmosphere” of fear and reprisal.

For the foregoing reasons, and because all four of Employer’s objections arise from the
same two purported acts and the testimony of the same two anti-Union employees all Employer
objections must be overruled.

II. CONCLUSION

Based on the above, I overrule the objections, and 1 shall certify the Petitioner as the
representative of the below-described bargaining unit.

II1. CERTIFICATION OF REPRESENTATIVE

ITIS HEREBY CERTIFIED that a maj orlty of the valid ballots have been cast for
Local Lodge 701", International Association of Machinists and Aerospace Workers AFL-CIO,
and that it is the excluswe representative of all the employees in the following bargaining unit: .

Included: All full-time and regular part-time mechanics and mechanic/custodians

employed by the Employer at its facility currently located at 201 Blaine Street, Gary,
Indiana.

Excluded: All customer service representatives, Parts Department employees, managerial
employees, office clerical employees and guards, professional employees and supervisors
as defined in the Act.

! The Tally of Ballots that issued on June 29, 2016 erroneously referred to the Petitioner as Local Lodge 71.

JA-18
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XPO Logistics Freight, Inc.
Case 13-RC-177753

IV. REQUEST FOR REVIEW

Pursuant to Section 102.69(c)(2) of the Board’s Rules and Regulations, any party may
file with the Board in Washington, DC, a request for review of this decision. The request for
~ review must conform to the requirements of Sections 102.67(¢e) and (i)(1) of the Board’s Rules
and must be received by the Board in Washington by August 3, 2016. If no request for review is
filed, the decision is final and shall have the same effect as if issued by the Board.

A request for review may be E-Filed through the Agency’s website but may not be filed
by facsimile. To E-File the request for review, go to www.nlrb.gov, select E-File Documents,
enter the NLRB Case Number, and follow the detailed instructions. If not E-Filed, the Request
for Review should be addressed to the Executive Secretary, National Labor Relations Board,
1015 Half Street SE, Washington, DC 20570-0001. A party filing a request for review must
serve a copy of the request on the other parties and file a copy with the Regional Director. A
certificate of service must be filed with the Board together with the request for review.

Dated: July 20, 2016

[/ Fetex Seung s

Peter Sung Ohr

Regional Director

National Labor Relations Board
Region 13

219 South Dearborn Street, Suite 808
Chicago, lllinois 60604

JA-19
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 13

XPO Logistics Freight Inc. )
)

Employer, )

)

and ) Case No. 13-RC-177753

)

District 9, International Association of )
Machinists & Aerospace Workers )
AFL-CIO )
)

Petitioner. )

EMPLOYER XPO LOGISTICS FREIGHT, INC.’S REQUEST FOR REVIEW OF THE
REGIONAL DIRECTOR’S DECISION AND CERTIFICATION OF
REPRESENTATIVE

Pursuant to Section 102.69(c)(2) of the Board’s Rules and Regulations, XPO Logistics
Freight, Inc. (“XPO” or “Employer”) respectfully submits this Request for Review of Regional
Director Peter Sung Ohr’s Decision and Certification of Representative (“Decision”) in the
above-captioned matter. Compelling reasons exist for granting this Request for Review. As
discussed below, the Employer’s Objections to Conduct Affecting the Results of the Election
have merit and a hearing on the same is warranted. For these reasons, the NLRB should grant the
Employer’s Request for Review, overturn the Decision and Certification of Representative, and
order a hearing on the Employer’s Objections.

I RELEVANT PROCEDURAL HISTORY

Pursuant to a Stipulated Election Agreement, an election was conducted on Wednesday
June 29, 2016 in a unit of the Employer’s mechanics and mechanic/custodians employed at the
Employer’s Gary, Indiana repair shop facility. The tally of ballots showed 8 ballots cast for the

Petitioner, and 3 ballots cast against union representation. There were no challenged ballots.

1
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The Employer filed four timely objections:

OBJECTION 1: During the critical period, the Union, and/or its agents or
supporters, threatened and/or coerced an employee with the intention of getting the employee to
vote in favor of Union representation.

OBJECTION 2: During the critical period, a vocal pro-Company employee had his
work equipment and Company property sabotaged by Union agents and/or supporters in
retaliation for not supporting the Union.

OBJECTION 3: Through the above-referenced conduct, the Union and/or its agents
created a general atmosphere of fear and coercion during the critical period and interfered with
employees’ ability to exercise a free, fair, and uncoerced choice in this election. The conduct set
forth in Objections 1 and 2 above, either singularly or cumulatively, destroyed the minimum
laboratory conditions necessary for a free and fair election.

OBJECTION 4: During the critical period, the Union and its representatives, agents
and supporters engaged in additional improper or objectionable conduct that interfered with this
election and rendered a free and fair election impossible.

On July 20, 2016, Regional Director Peter Sung Ohr issued his Decision and Certification
of Representative in this matter. The Regional Director found that Objections 1 and 2 must be
overruled because the threat and act of sabotage “clearly could not have created [a] ‘general
atmosphere of fear and reprisal’ required to set aside election results.” Additionally, the Regional
Director overruled Objection 3 and determined that “the combination of an ambiguous,
conditional threat and a purely speculative act of sabotage could not, when taken together, have
created a general atmosphere of fear and reprisal.” The Employer now files this Request for
Review of the Regional Director’s Decision and Certification of Representative.

IL. LEGAL ARGUMENT

A. The Alleged Aggravated Threat And Equipment Sabotage Constitute
Objectionable Misconduct

Third-party threatening and coercive conduct that is so aggravated as to create a general
atmosphere of fear and reprisal rendering a free expression of choice of representatives

impossible is objectionable misconduct. Tampa Crown Distributors, Inc., 118 NLRB 1420
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(1957). In reviewing third-party misconduct, the Board also considers whether: (1) the threat
encompassed the entire bargaining unit; (2) reports of the threat were disseminated widely within
the unit; (3) the person making the threat was capable of carrying it out; (4) it is likely that the
employees acted in fear of his capability of carrying out the threat; and (5) the threat was
“rejuvenated” at or near the time of the election. Westwood Horizons, 270 NLRB 802, 803
(1984). The critical question is whether the conduct prevented a free election by destroying
laboratory conditions:

It is not material that fear and disorder may have been created by

individual employees or nonemployees and that their conduct

cannot probatively be attributed to either the Employer or to the

Union. The significant fact is that such conditions existed and that

a free election was thereby rendered impossible. ... If the conduct,

though that of a mere Union adherent and not that of a Union agent

or employee, is sufficiently substantial in nature to create a general

environment of fear and reprisal such as to render a free choice of

representation impossible, then it will require the voiding of the
election.

YKK, Inc., 269 NLRB 82, 83 (1984).

Objection 1 alleges that, during the critical period, pro-Union employee A' told pro-
Company employee B that he would be “alone doing most of the work™ if he did not support the
Union because fellow pro-Company employee C was planning on retiring. Upon receiving this
threat, pro-Company employee B shared the threat with pro-Company employee C.

Contrary to the Regional Director’s Decision, the threat in Objection 1 was not a “vague
statement” but rather a concrete threat that the pro-Union employees would force the pro-
Company employee to do their share of the work if the pro-Company employee did not switch

his vote. Indeed, pro-Company employee C’s affidavit specifically notes that he believes the

" The specific identities of the individuals named in the offer of proof have been withheld to preserve their
identities.
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comments were “meant as a threat” to get pro-Company employee B to vote for the Union.

Moreover, the threat is “aggravated” in nature because it implies that those who do not
switch their allegiances to the Union will end up responsible for the workload of pro-Union
employees, or that pro-Union employees will blame pro-Company employees in the event work
is not complete. The implication is clear — switch your vote or we will run you out of town. By
its very nature, the threat is akin to a threat of job loss because it threatens the prospect of future
employment for pro-Company employees. Mike Yurosek & Son, Inc., 292 NLRB 1074, 1074
(1989) (new election ordered where anti-union activist stated: “we know who you guys are ...
after the Union wins the election some of you may not be here”).

Moreover, the threat was sufficiently disseminated such that it created a general
atmosphere of fear and reprisal. Pro-Company employee B told pro-Company employee C about
the threat, which means that in this small unit nearly 30% of the voters were aware of the threat.
Heck’s Inc., 172 NLRB 2231, 2238 (1968) (threat that was disseminated to “nearly one-fifth of
the entire bargaining unit” was sufficiently severe to “destroy[] the Union's previously existing
majority status”). Considering the remaining factors in Westwood, it is clear that Union
supporters were capable of carrying out the threat, as they were more-than-capable of targeting
pro-Company employees if they did not switch their allegiances. The threat concerned pro-
Company employee B enough that he approached pro-Company employee C and relayed the
threat, and it is undisputed that the threat was made during the critical period. In short, the threat
was aggravated, disseminated, viable, made during the critical period, and was objectionable as a
matter of law.

Similarly, the conduct alleged in Objection 2 created a general atmosphere of fear and

reprisal sufficient to render a free election impossible. Even when applying this third-party test,
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the Board has consistently considered threats and acts of physical violence and property damage
sufficient to create an atmosphere of fear and reprisal sufficient to set aside an election. Stannah
Stairlifts, Inc., 325 NLRB 572 (1998); See Q. B. Rebuilders, Inc., 312 NLRB 1141 (1993)
(threats of physical violence, property damage, surveillance, loss of employment, or other
untoward consequences are probative in determining the existence of a general atmosphere of
fear and reprisal and warrant setting aside an election); see Smithers Tire & Auto. Testing, 308
NLRB 72, 73 (1992) (sustaining an employer’s objections and ordering a new election after pro-
union employees threatened to flatten the tires of pro-company employee’s automobile). Pro-
Company employee C’s affidavit establishes that his forklift was tampered with on the morning
of the election, before he voted, and that he had been targeted during the previous union election
at the facility by pro-Union employees. The only reasonable conclusion is that pro-Union
employees sabotaged his equipment before he voted in an effort to either change his vote or stop
pro-Company employee C from voting at all, in the hopes that he would either: 1) be injured
when the forklift grill fell and was run over; 2) be disciplined or discharged for damaging
Company property or otherwise be distracted by the incident so as not to vote at all; or 3) be
fearful of reprisal and, therefore, vote for the Union. This serious misconduct independently
warrants setting aside the election as it is among the most direct interferences with employee
voting rights.

B. The Cumulative Conduct Alleged In Objections 1 And 2 Is Objectionable

The Regional Director also erred in overruling Objection 3 and holding that, when
reviewing the conduct identified in Objections 1 and 2 cumulatively, there was no objectionable
conduct. As noted, the conduct identified in Objections 1 and 2 covered a substantial portion of

the very small voting unit and involved a serious threat implying that pro-Company employees
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would be “run out of town” by pro-Union employees. This threat was backed up by sabotage of a
pro-Company employee’s work machinery on the day of the election, before the employee had
voted.

C. At A Minimum, The Company Is Entitled To A Hearing To Present Its
Election Objections

At a minimum, XPO has provided sufficient information to require a hearing to proffer
the evidence it has identified in support of its election objections. The Board’s Rules and
Regulations call for a hearing when an objection raises substantial and material issues of fact. A
hearing should be held if the objecting party has established that it “could” produce at a hearing
evidence that, if credited, would warrant setting aside the election. Casehandling Manual Secs.
11392.6 and 11395.1; Trim Associates, Inc. v. NLRB, 351 F.3d 99, 105 (3rd Cir. 2003) (“it is
unreasonable to expect the employer to document its objections with the kind of evidence that
realistically could only be uncovered by subpoena in an adversarial hearing. All that [our court]
requires is that the 'objector's proffer of evidence must prima facie warrant setting aside the
election' and may not be ‘conclusory’ or ‘vague’ but must point to specific events and specific
people.”).

The Employer’s Offers of Proof provide evidence establishing that objectionable conduct
affected at least 30 percent of the bargaining unit. The Employer is entitled to a hearing because
the testimony and evidence it would proffer at the hearing could warrant setting aside the
election, particularly if the Pro-Union employee alleged to have disseminated the threat to Pro-
Company employee B admits to other threats or misconduct or to the sabotage of Pro-Company
employee C’s work materials. Moreover, a hearing in this matter would provide a complete
record on which the Region could better determine the aggravated nature of the alleged conduct

and how widely it was disseminated.
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III. CONCLUSION
For the reasons set forth herein, as well as the Employer’s original Objections and Offer
of Proof, the Board should reverse the Decision and Certification of Representative and order

that the Region conduct a hearing on the Objections that it overruled.

/s/ Evik Hult

Erik Hult, Esq.

Tanja L. Thompson, Esq.

LITTLER MENDELSON PC

3725 Champion Hills Drive, Suite 3000
Memphis, TN 38125
TThompson@littler.com

901.322.1223

901.531.8179 Fax
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing was e-filed in accordance with NLRB requirements
and served via electronic mail, this 3rd day of August, 2016, upon:

Peter Sung Ohr

Regional Director, Region 13
Dirksen Federal Building

219 South Dearborn Street, Suite 808
Chicago, IL 60604-1443
Peter.ohr@nlrb.gov

Rick A. Mickschl, Grand Lodge Representative

District 8, International Association of Machinists & Aerospace Workers AFL-CIO
113 Republic Avenue, Suite 100

Joliet, IL 60435-3279

rmickschl@iamaw.org

/s/ Evik Hult
Erik Hult

Firmwide:141859085.1 088391.1004
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

XPO LOGISTICS FREIGHT, INC.
Employer Case 13-RC-177753
and
LOCAL LODGE 701, INTERNATIONAL
ASSOCIATION OF MACHINISTS &
AEROSPACE WORKERS AFL-CIO
Petitioner

ORDER

The Employer’s Request for Review of the Regional Director’s Decision and

Certification of Representative is denied as it raises no substantial issues warranting review.!

MARK GASTON PEARCE, CHAIRMAN
PHILIP A. MISCIMARRA, MEMBER

LAUREN McFERRAN, MEMBER

Dated, Washington, D.C., Washington 9, 2016.

! Member Miscimarra agrees with the Regional Director and his colleagues that none of the
allegedly objectionable employee conduct in this case requires a new election under the
applicable multifactor standard set forth in Westwood Horizons Hotel, 270 NLRB 802, 803
(1984), for determining whether third-party threats warrant setting aside an election. Although
Member Miscimarra agrees with that standard, he would abandon the phrase “general
atmosphere of fear and reprisal™ because it improperly suggests that an election cannot be set
aside unless third-party threats affected nearly all eligible voters, no matter how close the tally
and how serious the misconduct. See Mastee Direct TV, 356 NLRB 809, 813-815 (2011)
(Member Hayes, dissenting) (criticizing Westwood Horizons Hotel on this point). Contrary to the
implication of the phrase, the Board has in fact properly set aside elections based on serious
third-party misconduct affecting only a few determinative voters. See Robert-Orr Sysco Food
Services, 338 NLRB 614 (2002); Smithers Tire, 308 NLRB 72 (1992); Buedel Food Products
Co., 300 NLRB 638 (1990); Steak House Meat Co., 206 NLRB 28 (1973).
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NOTICL: This opinion is subject 1o_formal revisian before publication i the
el volunes of NLRB decisions. Readers are requested 1o notify the Ix-
ecutive Secretary, National Labor Relations Bord, Washington, D.(,
20570, of eny yypographical ar ather formal crrors so that corvections can
he weluled in the b volumes,

XPO Logistics Freight, Inc, and Local Lodge 701,
International Association of Machinists & Aero~
space Workers, AFL-CI0, Case |3-CA-189647

March 10, 2017
DECISION AND ORDER

BY ACTING CHAIRMAN MISCIMARRA AND MEMBERS
PEARCE AND MCFERRAN

This is a refusal-to-bargain case in which the Re-
spondent is contesting the Union's certification as bar-
gaining representative in the underlying representation
proceeding, Pursuant to a charge filed on December 9,
2010, by Local Lodge 701, International Association of
Machinists & Aerospace Workers AFL-CIO (the Un-
ion}, the General Counsel issued the complaint on De-
cember 16, 2016, alleging that XPO Logistics Freight,
Inc. (the Respondent) has violated Section 8(a)(5) and
(1) of the Act by refusing the Union's request to recog-
nize and bargain with it following the Union's certifica-
tion in Case 13-RC—~177753. (Official notice is taken of
the record in the representation proceeding as defined in
the Board’s Rules and Regulations, Secs. 102.68 and
102.69(d). Frontier Hotel, 265 NLRB 343 (1982).) The
Respondent filed an answer admitting in part and deny-
ing in part the allegations in the complaint, and asserting
affirmative defenses.

On December 30, 2016, the General Counsel filed a
Motion for Summary Judgment. On January 9, 2017, the
Board issued an order transferring the proceeding to the
Board and a Notice to Show Cause why the motion
should not be granted. The Respondent filed a response,

Ruling on Motion for Summary Judgment

The Respondent admits its refusal to bargain, but con-
tests the validity of the Union’s certification of repre-
sentative based on its objections to the election in the
underlying representation proceeding,

All representation issues raised by the Respondent
were or could have been litigated in the prior representa-
tion proceeding. The Respondent does not offer to ad-
duce at a hearing any newly discovered and previously
unavailable evidence, nor does it allege any special cir-
cumstances that would require the Board to reexamine
the decision made in the representation proceeding. We
therefore find that the Respondent has not raised any
representation issue that is properly litigable in this un-
fair labor practice proceeding. See Pittsburgh Plate
Glass Co. v. NLRB, 313 U.S. 146, 162 (1941).

365 NLRB No. 42
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Accordingly, we grant the Motion for Summary Judg-
ment.!
On the entire record, the Board makes the following

FINDINGS OF FACT
L JURIDICTION

At all material times, the Respondent has been a cor-
poration with an office and place of business in Gary,
Indiana (the Respondent’s facility), and has been en-
gaged in the business of interstate freight transportation,
including to and from the Respondent’s facility.

In conducting its operations during the calendar year
preceding issuance of the complaint, the Respondent
purchased and received goods, products, and materials
valued in excess of $50,000 at the Respondent’s facility
directly from points outside the State of Indiana,

We find that the Respondent is an employer engaged
in commerce within the meaning of Section 2(2), (6), and
(7) of the Act, and that the Union is a labor organization
within the meaning of Section 2(5) of the Act.

I, ALLEGED UNFAIR LABOR PRACTICES
A. The Certification

At all material times, Jeremy St. Pierre has been a su-
pervisor of the Respondent within the meaning of Sec-
tion 2(11) of the Act and an agent of the Respondent
within the meaning of Section 2(13) of the Act.

Following the representation election held on June 29,
2016, the Union was certified on July 20, 2016, as the
exclusive collective-bargaining representative of the em-
ployees in the folfowing appropriate unit:

Included: Al full-time and regular part-time mechan-
ics and mechanic/custodians employed by the Employ-
er at its facility currently located at 201 Blaine Street,
Gary, Indiana,

Excluded: All customer service representatives, Parts
Department employees, managerial employees, office

clerical employees and guards, professional employees
and supervisors as defined in the Act,

The Union continues to be the exclusive collective-

bargaining representative of the unit employees under
Section 9(a) of the Act.

B, Refusal to Bargain

On August 18, 2016, the Union, by letter, requested
that the Respondent meet and bargain collectively with it
as the exclusive collective-bargaining representative of
the unit. Since about August 18, 2016, the Respondent

' The Respondent’s request that the complaint be dismissed is there-
fore denied.
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o

has failed and refused to recognize and bargain with the
Union,

We find that the Respondent’s conduct constitutes an
untawful failure and refusal to recognize and bargain
with the Union in violation of Section 8(a)(5) and (1) of
the Act.

CONCLUSION OF LAW

By failing and refusing since August 18, 2016, to rec-
ognize and bargain with the Union as the exclusive col-
lective-bargaining representative of the emplayees in the
appropriate unit, the Respondent has engaged in unfair
labor practices affecting commerce within the meaning
of Section 8(a)(5) and (1) and Section 2(6) and (7) of the
Act.

REMEDY

Having found that the Respondent has violated Section
8(a)(5) and (1Y of the Act, we shall order it to cease and
desist, to bargain on request with the Union and, if an
understanding is reached, to embody the understanding
in a signed agreement.

To ensure that the employees are accorded the services
of their selected bargaining agent for the period provided
by law, we shall construe the initjal period of the certifi-
cation as beginning the date the Respondent begins to
bargain in good faith with the Union, Mar-Jac Poultry
Co., 136 NLRB 785 (1962); accord Burnett Construction
Co., 149 NLRB 1419, 1421 (1964), enfd. 350 F.2d §7
(10th Cir. 1965); Lamar Hotel, 140 NLRB 226, 229
(1962), enfd. 328 F.2d 600 (Sth Cir. 1964), cett, denied
379 U.S. 817 (1964).

ORDER

The National Labor Relations Board orders that the
Respondent, XPO Logistics Freight, Inc., Gary, Indiana,
its officers, agents, successors, and assigns, shall

I. Cease and desist from

(a) Failing and refusing to recognize and bargain with
Local Lodge 701, International Association of Machin-
ists & Aecrospace Workers AFL~CIO, as the exclusive
collective-bargaining representative of the employees in
the bargaining unit,

(b) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guaranteed them by Section 7 of the Act,

2. Take the following affirmative action necessary {o
effectuate the policies of the Act.

(@) On request, bargain with the Union as the exclu-
sive collective-bargaining representative of the employ-
ees in the following appropriate unit on terms and condi-
tions of employment and, if an understanding is reached,
embody the understanding in a signed agreement:

Document #1694224
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DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

Included: All full-time and regular part-time mechan-
ics and mechanic/custodians employed by the Employ-
er at its facility currently located at 201 Blaine Street,
Gary, Indiana.

Excluded: All customer service representatives, Parts
Department employees, managerial employees, office
clerical employees and guards, professional employees
and supervisors as defined in-the Act.

(b) Within 14 days after service by the Region, post at
its facility in Gary, Indiana, copies of the attached notice
marked "Appendix."* Copies of the notice, on forms
provided by the Regional Director for Region 13, afier
being signed by the Respondent's authorized representa-
tive, shall be posted by the Respondent and maintained
for 60 consecutive days in conspicuous places, including
all places where notices to employees are customarily
posted. In addition to physical posting of paper notices,
notices shall be distributed electronically, such as by
email, posting on an intranet or an internet site, and/or
other electronic means, if the Respondent customarily
communicates with its employees by such means. Rea-
sonable steps shall be taken by the Respondent to ensure
that the notices are not altered, defaced, or covered by
any other material. If the Respondent has gone out of
business or closed the facility involved in these proceed-
ings, the Respondent shall duplicate and mail, at its own -
expense, a copy of the notice to all current employees
and former employees employed by the Respondent at
any time since August 18, 2016.

(¢) Within 21 days after service by the Region, file
with the Regional Director for Region 13 a sworn certifi-
cation of a responsible official on a form provided by the
Region attesting to the steps that the Respondent has
taken to comply.

Dated, Washington, D.C. March 10, 2017

Philip A. Miscimarra, Acting Chairman

Mark Gaston Pearce, Member

Lauren McFerran, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD

2 I this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading "Posted by Order of the Na-
tional Labor Relations Board" shall read "Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board."
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XPO LOGISTICS FREIGHT 3

APPENDIX tions of employment for our employces in the following ap-~
propriate bargaining unit;
NOTICE TO EMPLOYEES

POSTED BY ORDER OF THE Included: All full-time and regular part-time mechan-

NATIONAL LABOR RELATIONS BOARD ics and mechanic/custodians employed by us at our fa-

An Agency of the United States Government cility currently located at 201 Blaine Street, Gary, Indi-
ana,

The National Labor Relations Board has found that we vio-
lated Federal labor law and has ordered us to post and obey
this notice.

Excluded: All customer service representatives, Parts
Department employees, managerial employees, office
clerical employees and guards, professional employees
and supervisors as defined in the Act.

FEDERAL LAW GIVES YOU THE RIGHT TO

XPO LOGISTICS FREIGHT, INC,
Form, join, or assist a union

Choose representatives to bargain with us on The Board’s decision can be found at
your behalf wwy.nlrb.gov/case/13-CA-189647 or by using the QR
Act together with other employees for your bene- code below. Alternatively, you can obtain a copy of the
fit and protection decision from the Executive Secretary, National Labor
Choose not to engage in any of these protected Relations Board, 1015 Half Street, S.E., Washington,
activitics, D.C. 20570, or by calling (202) 273-1940.
WE WILL NOT fail and reluse to recognize and bargain el b
with Local Lodge 701, International Assofiation of Maczlg]in- EP’ .:'I"lr"l [E

]
ists & Acrospace Workers AFL~CIO as the exclusive collee- = 'm' : l?':.: -
tive-bargaining representative ol our employees in the bar- ;1:'" N o
gaining unit. .E-
WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
listed above,

WE WILL on request, bargain with the Union and put in

writing and sign any agreement reached on terms and condi-
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United States Government
NATIONAL LABOR RELATIONS BOARD

OFFICE OF THE GENERAL COUNSEL
Washington, D.C. 20570

May 8, 2017

Mark J. Langer, Esquire
Clerk, United States Court of Appeals
for the District of Columbia Circuit
E. Barrett Prettyman U.S. Courthouse
333 Constitution Avenue NW, Room 5423
Washington, DC 20001-2866

Re: XPO Logistics Freight, Inc., v. NLRB
D.C. Cir. Nos. 17-1097, 17-1103
Board Case Nos. 13-CA-189647, 13-RC-177753

Dear Mr. Langer:

I am transmitting the Certified List of the contents of the Agency Record in
the above-captioned case.

Very truly yours

Lmja Dreeben

Deputy Associate General Counsel
NATIONAL LABOR RELATIONS BOARD
1015 Half Street SE

Washington, DC 20570

(202) 273-2960

Encls.
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

XPO LOGISTICS FREIGHT, INC., )
)
Respondent/Cross-Petitioner )
)
\2 ) Nos. 17-1097
) 17-1103
NATIONAL LABOR RELATIONS BOARD )
)
Petitioner/Cross-Respondent )

CERTIFIED LIST OF THE NATIONAL LABOR RELATIONS BOARD
Pursuant to authority delegated in Section 102.115 of the National Labor
Relations Board’s Rules and Regulations, 29 C.F.R. § 102.115, I certify that the
list below fully describes all papers and documents that constitute the record before
the Board in XPO Logistics Freight, Inc., Case Nos. 13-CA-189647 and 13-RC-

177753.

Gary Shinners

Executive Secretary

National Labor Relations Board
1015 Half Street SE
Washington, DC 20570

May 8, 2017
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INDEX TO CERTIFIED LIST

VOLUME I- Pleadings

Date
06/16/16

07/05/16

Date
12/30/16

01/09/17

01/23/17

03/10/17

13-RC-177753

Documents
Notice of Election

Respondent’s (XPO Logistics Freight, Inc.)
Employee Declarations
13-CA-189647
Documents
Motion to Transfer Case to the Board and for Summary

Judgment (with attachments)

Executive Secretary’s Order Transferring Proceeding
and Notice to Show Cause

Respondent’s (XPO Logistics Freight, Inc.)
Response to the Notice to Show Cause

Decision and Order (365 NLRB No. 42)
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

XPO LOGISTICS FREIGHT, INC.,
Respondent/Cross-Petitioner

17-1103
NATIONAL LABOR RELATIONS BOARD

)
).
)
)
V. ) Nos. 17-1097
)
)
)
Petitioner/Cross-Respondent )
CERTIFICATE OF SERVICE

I hereby certify that on May 8, 2017, I electronically filed the foregoing with
the Clerk of the Court for the United States Court of Appeals for the District of
Columbia Circuit by using the appellate CM/ECF system. I certify that the

foregoing document will be served on all parties or their counsel of record through

the appellate CM/ECF system.

/s/Linda Dreeben

Linda Dreeben

Deputy Associate General Counsel
NATIONAL LABOR RELATIONS BOARD
1015 Half Street SE

Washington, DC 20570

Dated at Washington, DC
this 8" day of May 2017
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FORM NLRB-502 {RC)
(4-15)
LINITED STATES GOVERNMENT DO NOT WRITE IN THIS SPACE
NATICMAL LABOR RELATIONS BDARD Case Mo. Daie Filed 6/7/20 16
RC PETITION 13-RC-177753

INSTRUCTIONS: Unlegs e-Filed using the Agency’s wehsifa, M‘ .nirb.gov, submit an original of this Petition to an NLREB office in the Region
in which the employer concerned is located. The petition must be accompanied by both a showing of interest (see 6b below) and a certificate
of service showing service on the employer and all other parties named in the petition of: (1) the petition; (2) Statement of Position form

(Form NLRB-505); and (3) Description of Representation Case Procedures {(Form NLRB 4812). The showing of interest should only be filed
with the NI RE and should not be served on the amployer or any other party.

1. PURPOSE QF THIS PETITION: RC-CERTIFICATION OF REPRESENTATIVE - A substentlal number of employees wish o be representad for pumposea of collectve
bargaining by Petitloner and Petitioner desires to ba certified as reprezentative of the employess. Tha Petltioner allegea that the following circumstances exist and
requasts that the MNatlonal Labor Relatisng Board procesd under its proper authority pursuant to Section # of the National Lahor Relations Act.

23, Name of Employar 2b. Address(es) of Establishment(s) Involved (Straet and number, city, State, ZIF code)
KAPO LOGISTICS 201 BLAIN STREET, GARY, IN 46406
3a. Employer Ropresentative = Name and Thie 3h. Address {If same a3 2b — stale same)
JOHN RINES, MANAGER SAME
3c. Tel, Na, 2d. Call No. 3e. Fax No. 3f, E-Mail Addrees
219-944-8165 219-949-8914
[4a. Typa of Eatablishment (Faclory, mine, wholessler, sfe.} | 4b. Principal product or service &a. Cily and State whers unit i located: |
TRUCK STORAGE TRUCKING GARY, IN
Gh, Description of Unit Involved Ga. N, of Employees in Unit
Included: All full-ime and regular pari-time mechanics employed at the employer's location of 201 Blaln 10

Street, Gary, IN 48408, &h. 00 a substantal number {30%
or mom) of the employees in the

All parts department employees, office clerical, professional employess, managerlal employees, unit wizh to be reprasented by the
yuards and supevisors, as defined by the Act. Patitlioner? Yes No

Check One: Te. Raquest for recognition as Bargaining Representative was made on (Date} and Emptoyer deciined recognition on or abaut
{Date} (if noreply received, so siate). Petition to serve as request.
7b. Petltloner Is cursently recognized as Bargaining Repregentative and desires certification under the Act.

Excluded:

8a. Nam¢ of Retognized or Certifled Bargatning Agent (i nane, so siata). Bh. Address
Necne
8. Tel Mo, 8d Call No. Bae. Fax Na. &f. E-Mail Address

dg. Affillatlon, If any Bh. Dats of Recognition or Carfificatian 8], Expiration Date of Current or Most Recent

Contragt, If any (Monik, Day, Year)

9, 15 there now a strike or picketing & the Employers establishment(s) involved? _NO If 50, approximatsly how many emplayees are paridpating?

(Nama of labor organization) , has pleketed the Employer since (Month, Day, Yesr}

10. Organizatlona or Indlviduals other than Petitionsr and those named In fterns 8 and 9, which have claimed racognition as representatives and other organizations and individuals
Known to have & reprasentative interest In 2ny employess inthe unit described In ftem Sb above. (ifrorie, 5o stats)

" {0ia. Name 10b. Adaress 0z, Tel, Mo, 10d. Cell Ma.

10e. Fax Mo. 10f. E-Mail Address

1. Election Details: if the NLRE conducta an atection in this matter, state your poskion with respectto | 14a. Elaction Type:[_Z JManual [ e T IMixsd Manual/Mail
any such election, -

11b. Election Data(s): 11, Election Tima(s): 11d. Electicn Location]s):
JUNE 23, 2016 2:00 am. - 10:00 a.m. 7 8:00 p.m. - 8:00 p.m. | LUNCH ROOM or FARTS ROOM
12a. Full Name of Petitioner (inciuding focal name and number) 12b, Address (stresf and mumber, city, state, and ZIF code)
Laocal Lodge 701, Intarnational Association of Machinists & Aerospace Workers AFL-CIC | 113 Republic Avenya, Ste, 100, Joliel, IL 60435
12c. Full name of national or internationel lbor organization of which Petitfoner is an effiliete of conatituent, (if nang, &0 stale)
International Association of Magchinists & Aerospace Workers AFL-CIO
12d. Tei No. 12e. Cell No. 12f. Fax No. 12g. E-Mall Address
§15-280-6400 530-430-6455 B15-280-6345 rmiickschl @lamaw.org
13. Repregentative of the Petitioner wha will accept service of ali papers for purposes of the reprezentation procegding,

13a. Name and Tille : |, Grand L 13h. Address (street and number, cfty, state, and ZIF coda)
Rlek Mickschl, Grand Lodge Representative 113 Republic Avenue. Ste. 100, Joliet, IL 60435

13¢. Tel No, 13d. Cell No, 138. Fax Mp. 13f. E-Mall Addreas
815-280-6400 630-430-6455 815-280-6345 rmickschl @iamaw.org
I declare that | have read the above petition and that the statements are true to the bast of my knowledge and belfef,
Name (Frin, Signatur —t - Title Date
Rick A( Migkschl i ,’“——‘;:""“? e Grtand Lodge Reprezentative Juna 7, 2016
WILLFUL FALSE STATEMENTS ON THIS PETITION GAN BE FUNISHED BY FINE AND IMPRISONMENT (U.5. CODE, TITLE 18, SECTION 1001}
PRIVACY ACT BTATEMENT

Salictation of the infarmatien on this farm i3 authorized by the National Labor Relations Act (NLRA), 28 US.C. § 151 &f s6q. The principal use of the information is to assist the National Labor
Relations Board (NLRE) in pracessing representation and related procesdings or liigation, The routine uses for the Information are fully set farth in ihe Federal Register, 71 Fed. Reg. 74942

43 (Dec. 13, 2006). The NLRB will further explain these uses upon request. Disclasure of this information te the NLRE Is voluntary; however, failure fo supply the information will cause the
WLRB to decline to invoka ite processes,
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it NATIONAL LABOR RELATIONS BOARD Date Filed
CaseNo. 13-RCATIS3 [6_/_7_/ 20
EMPLOYER | TTmmomToomoomosoomooomossssooeooosoesomommoeeoe
city GARY State IN
AND Type of Election: (If applicable check
. (Check one:) either or both:)
LOCAL LODGE 71, INTERNATIONAL ASSOCIATION OF Stioulation
MACHINISTS & AEROSPACE WORKERS AFL-CIO P ] 8o @)
PETITIONER O Board Direction [ wai Baot
[ Consent Agreement
RD Direction
Incumbent Union (Code)

TALLY OF BALLOTS

The undersigned agent of the Regional Director certifies that the results of tabulation of ballots case in the election held
in the above case, and concluded on the date indicated above, were as follows:

1. Approximate number of eligible voters } )

2. Number of Void ballots

3. Number of Votes cast for PETITIONER g

4. Number of Votes cast for

5. Number of Votes cast for

7. Number of Valid votes counted (sum 3, 4, §, and 6) I )

8. Number of challenged ballots -

10. Challenges are (not) sufficient in number to affect the results of the election.

PETITIONER

11. A majority-of the valid votes counted plus challenged ballots (Item 9) has (@®been cast for

The undersigned acted as authorized observers in the counting and tabulating of ballots indicated above. We hereby certify that the
counting and tabulating were fairly and accurately done, that the secrecy of the ballots was maintained, and that the resulis were as
indicated above. We also acknowledge service of this tally.

For EMPLOYER

For PETITIONER






